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MINUTES OF MEETING OF TOBACCO SETTLEMENT 

REVENUE MANAGEMENT AUTHORITY

March 21, 2006             9:30 A.M.

The Tobacco Settlement Revenue Management Authority (the Authority) met at 9:30 a.m. on Tuesday, March 21, 2006, in the Governor's conference room in the Wade Hampton Building, with the following members in attendance:

Governor Mark Sanford, Chairman;

Mr. Grady L. Patterson, Jr., State Treasurer and Vice-Chairman;

Comptroller General Richard Eckstrom;

Senator Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee; and

Representative Daniel T. Cooper, Chairman, Ways and Means Committee.


Also attending were Budget and Control Board Executive Director Frank Fusco, Chief of Staff Stephen C. Osborne and Division Director George Dorn; General Counsel Edwin E. Evans; Governor’s Chief of Staff and Chief Legal Counsel Henry White; Deputy State Treasurer Frank Rainwater; Comptroller General’s Chief of Staff Nathan Kaminski, Jr.; Senate Finance Committee Budget Director Mike Shealy; Ways and Means Committee Chief of Staff Beverly Smith; Authority Secretary Delbert H. Singleton, Jr., and other Budget and Control Board staff.  [Secretary’s Note:  The Authority met immediately following a meeting of the Educational Facilities Authority for Private Nonprofit Institutions of Higher Learning, the members of which are the Budget and Control Board members, ex officio.]
Adoption of Agenda

Upon a motion by Mr. Cooper, seconded by Mr. Patterson, the Authority adopted the agenda as proposed.

Tobacco Settlement Revenue Management Authority:  Resolution to Approve the Fourth Supplement to the Intergovernmental Agreement for the Healthcare Tobacco Settlement Trust Fund (Regular Item #1)
The Authority was asked to adopt a resolution approving the Fourth Supplement to the Intergovernmental Agreement for the Healthcare Tobacco Settlement Trust Fund.  The amendment contemplated by the resolution is necessitated by the General Assembly’s appropriation of amounts from the Unrestricted Principal Account of the Healthcare Tobacco Settlement Trust Fund, and must be affected prior to payment of any amounts out of that trust fund.

The Authority was asked to amend the original agreement to permit the State Treasurer and Comptroller General to affect the expenditures provided by the 2005-06 Appropriation from proceeds of the 2001A Bonds on deposit in the Unrestricted Principal Account of the Healthcare Tobacco Settlement Trust Funds and approve the form and execution of the Fourth Supplement.
Upon a motion by Mr. Patterson, seconded by Senator Leatherman, the Authority, adopted a resolution approving the Fourth Supplement to the Intergovernmental Agreement for the Healthcare Tobacco Settlement Trust Fund to i) amend the original agreement (Healthcare Tobacco Settlement Trust Fund) to permit the State Treasurer and Comptroller General to affect the expenditures provided by the 2005-06 Appropriation from proceeds of the 2001A Bonds on deposit in the Unrestricted Principal Account of the Healthcare Tobacco Settlement Trust Funds and ii) approve the form and execution of the Fourth Supplement.


Information relating to this matter has been retained in these files and is identified as Exhibit 1.

Tobacco Settlement Revenue Management Authority:  Legal Briefing from the Attorney General’s Office (Regular Session Item #2)

The Authority was asked to receive as information a legal briefing by the Attorney General with respect to the status of the Master Settlement Agreement.

Attorney General Henry McMaster appeared before the Authority to provide a legal briefing with respect to the status of the Master Settlement Agreement (MSA).  Mr. McMaster advised the Authority about the potential for a lawsuit by the tobacco manufacturers.  He stated that when the MSA was established in 1998 each state was required to do certain things in exchange for the money the state was going to receive. He stated that as part of the agreement each state agreed to accept the money and make sure that the non-participating manufacturers (NPM, the small tobacco manufacturers) were not allowed to out compete the large manufacturers because the large manufacturers had restrictions placed on them.  He noted that the MSA required the states to have the NPMs pay money into escrow every year in the event they are sued in the future there will be a fund that the judgments can go against to pay for Medicare and Medicaid.  He said that the large tobacco companies are threatening to exercise their rights under the MSA and assert that the states have not diligently enforced the agreement to keep the NPMs from gaining an advantage over them.  Mr. McMaster said that manufacturers are alleging that all of the states have failed in this regard and that as a result their market share has gone down compared to the NPMs.  He said that as a result the manufacturers want to withhold some of the money that they pay to the states.  He noted that an arbitrator has been appointed in accord with the MSA to determine whether the large tobacco companies lost some of their market share in favor of the NPMs.  He said that the arbitration group has preliminarily answered that question in the affirmative.  He said that the final decision will be made on March 27th.  He stated that the tobacco companies will then have until April 10th to decide if they are going to withhold payment.  He commented that the payments may be put in escrow, but cannot stay there permanently unless the tobacco companies convince a court that the states failed to diligently enforce the MSA.  Mr. McMaster stated that the State of South Carolina has diligently enforced the agreement.


Mr. McMaster further commented that if payment is withheld from the State that would be approximately $14 million out of approximately $77 million that the State is supposed to receive.  He said that his office intends to see what the tobacco companies are going to do and be prepared to respond appropriately.  He said that this effort will require the use of lawyers beyond what he has in his office.  He said that this is the kind of case where there is a need to hire outside counsel to bring the lawsuit against the tobacco companies if they withhold payment from the State.  He asked that the Authority authorize money to pay private counsel to represent the State.  He estimated that legal costs would be approximately $300,000 for this year and approximately $900,000 for next year.  He also asked for a proviso to provide for another attorney in his office to handle the tobacco matters and for two SLED agents to investigate cigarette sales by the NPMs.  


Senator Leatherman inquired whether the MSA provided for a market share fall-off of 5% before the withholdings could begin.  Cindy Mason with the Attorney General’s Office responded that the MSA provides for more than a 2% fall-off of the market share before withholdings can occur.  Mr. McMaster stated that on April 10th he will know whether the tobacco companies are going to withhold money or put it in escrow.  Senator Leatherman asked Mr. McMaster whether he would know at that time if he needed the $300,000.  Mr. McMaster said that he would know at that time.


Mr. Eckstrom asked whether the Attorney General’s Office would proceed with the request for funding if the tobacco companies do not withhold payment.  Mr. McMaster replied that he would not need the $300,000 funding for private counsel if payment was not withheld.  He stated, however, that he would still need funding in the budget for a second tobacco attorney for his office and that SLED be provided funds for two investigators to investigate cigarette sales.


Mr. Patterson asked Mr. McMaster is there anyone in the National Association of Attorneys General (NAAG) that is keeping up with these legal issues and advising Mr. McMaster when he may need to take legal action.  Mr. McMaster responded that there is a group that is housed with NAAG in Washington D.C. that receives money from the MSA to monitor the activity under the MSA.

The Authority received as information the legal briefing by the Attorney General with respect to the status of the Master Settlement Agreement.

Information relating to this matter has been retained in these files and is identified as Exhibit 2.

Tobacco Settlement Revenue Management Authority:  Budget Revision (Regular Session #3)

The Authority was asked to consider a revision to the operating budget of the Authority for the budget year April 1, 2006, through March 31, 2007, and for the fiscal year July 1, 2006, through June 30, 2007.


Rick Harmon with the Treasurer’s Office appeared before the Authority to discuss the revised operating budget per the Attorney General’s request for additional funds from the Authority for the enforcement provisions of the MSA.  He said the funding will allow for ongoing enforcement for field agents to go into tobacco market warehouses to make sure they are compliant and to bring civil actions against those that are not compliant.  He said that it is estimated that this will bring the enforcement activity up to $500,000 per year.  


Senator Leatherman asked whether this request for additional funds is in the Attorney General’s budget request.  Mr. Harmon commented that the Authority is entitled every year to withhold a certain amount out of the tobacco funds it receives for its operation expenses.  He noted that two years ago the Attorney General’s Office made a request to fund an attorney position for primarily administrative responsibilities associated with enforcing the MSA.  He said that it is in the best interest of the Authority and the bond holders to fund the request because enforcement protects future payments.  He said the funds will come out of the MSA payment and not the General Fund.  Senator Leatherman further asked whether the Attorney General’s Office would need additional money in the budget if this item was approved.  Mr. Harmon responded that this request will not affect the General Fund, but that the $300,000 and $900,000 request would need to come out of the General Fund because that money is for defensive measures that attach themselves to the State protecting its interest with respect to enforcement.  Senator Leatherman asked why the money could not come out of the settlement funds.  Mr. Harmon responded that he did not think the use of those funds were in the bondholders’ best interest.  


Mr. Eckstrom asked if the $300,000 and $900,000 expenditures were made to protect the State’s best interest why would that not protect the bondholders’ best interest, since the States’ interest would be protected against a claim by the tobacco companies that they did not have an obligation to pay the State the revenue and those revenues are then used to service the bonds held by the bondholder.  Mr. Harmon agreed and also said that this also goes back to the allegation that the State had not done enough to enforce the provisions of the MSA prior to the time that the payment should have been made.

Upon a motion by Senator Leatherman, seconded by Mr. Patterson, the Authority considered and approved a revision to the operating budget of the Authority for the budget year April 1, 2006, through March 31, 2007, and for the fiscal year July 1, 2006, through June 30, 2007.


Information relating to this matter has been retained in these files and is identified as Exhibit 3.

Adjournment 
The meeting was adjourned at 10:00 a.m.

[Secretary's Note:  In compliance with Code §30-4-80, public notice of and the agenda for this meeting were posted on bulletin boards in the office of the Governor's Press Secretary and in the Press Room, near the Authority Secretary's office in the Wade Hampton Building, and in the lobby of the Wade Hampton Office Building at 1:45 p.m. on Friday, March 17, 2006.] 

