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MINUTES OF STATE BUDGET AND CONTROL BOARD MEETING


December 29, 2006             3:30 P. M.
The Budget and Control Board (Board) met at 3:30 p.m. on Friday, December 29, 2006, in the Governor's conference room in the Wade Hampton Office Building, with the following members in attendance:

Mr. Grady L. Patterson, Jr., State Treasurer and Vice-Chairman; and
Comptroller General Richard Eckstrom.
The following members participated in the meeting by telephone:

Governor Mark Sanford, Chairman;

Senator Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee; and

Representative Daniel T. Cooper, Chairman, Ways and Means Committee.


Also attending were Budget and Control Board Executive Director Frank Fusco, Acting Chief of Staff William E. Gunn; General Counsel Edwin E. Evans; Governor’s Chief of Staff and Chief Legal Counsel Henry White; Deputy State Treasurer Frank Rainwater; Comptroller General’s Chief of Staff Nathan Kaminski, Jr.; Senate Finance Committee Budget Director Mike Shealy; Ways and Means Committee Chief of Staff Beverly Smith; Board Secretary Delbert H. Singleton, Jr., and other Budget and Control Board staff.  

Adoption of Agenda for Budget and Control Board
Upon a motion by Senator Leatherman, seconded by Mr. Cooper, the Board adopted the agenda as proposed.
Office of Human Resources:  Personnel Settlement (Regular Session Item # 1)
Summary:

In accordance with State Human Resources Regulation 19-718.11, Personnel Settlements in excess of $10,000 require the approval of the Board.  The South Carolina Department of Transportation (SCDOT) requested approval from the Board for a personnel settlement with Mrs. Elizabeth S. Mabry in the amount of $40,074.57.

Background Information:

Mrs. Elizabeth S. Mabry has been employed by SCDOT’s Commission as Executive Director for the past ten years.  Mrs. Mabry serves at the pleasure of the seven-person Commission and, over the past several years, various members of the Commission have expressed a desire for new leadership.  Recently, a Legislative Audit Council (LAC) report and ensuing legislative hearings have been critical of how SCDOT has been managed. 

SCDOT entered into a personnel settlement which states, in part: 1) SCDOT’s Commission agrees to purchase the additional nonqualified time, not to exceed one year, that is necessary for Mrs. Mabry to attain twenty-eight years of credited service with the State Retirement System; 2) Mrs. Mabry agrees to resign effective close of business December 31, 2006; 3) Mrs. Mabry, SCDOT, and its Commission mutually agree to release each other from any and all claims, demands and/or causes of action, known or unknown, arising out of Mrs. Mabry’s employment with SCDOT, subject to the Attorney General’s right to bring any civil action he deems appropriate; 4) Mrs. Mabry agrees that she is solely responsible for any tax consequences associated with payments made on her behalf; 5) Mrs. Mabry agrees that the mutual release and the payments made on her behalf are material terms of the agreement and the only consideration to be provided her by the Commission and SCDOT; and 6) Mrs. Mabry agrees and affirms that she does not suffer from, nor is she aware of, any work related injury or illness.

SCDOT sought approval of this settlement asserting the following reasons: 1) it resolves the continuing dispute about Mrs. Mabry’s status; 2) it permits the agency to move forward to address the problems that have been identified without the distraction and expense of Mrs. Mabry’s possible dismissal; 3) purchasing approximately nine months of nonqualified service with the State Retirement System at a cost of $40,074.57 is in the best interest of the State of South Carolina, SCDOT, and SCDOT’s employees; and 4) it avoids almost certain litigation at a relatively small price.

SCDOT chairman Tee Hooper participated in the meeting by telephone.  He advised the Board that the agreement between Mrs. Mabry and SCDOT buys out approximately nine months of retirement time for Mrs. Mabry.  He said that if he were asked to defend the agreement he could not defend it, based on some of the LAC audit findings.  He stated that the agreement contains a release from liability by both parties with exception of any civil claims the South Carolina Attorney General may bring.  He said that he believes the agreement is in the best interest of the State and SCDOT to accept the settlement and move forward in order to take action to address the issues at SCDOT.  He said that $40,000 is a lot of money and that he would not want to spend $1,000 unnecessarily, but he does believe the savings that can be generated by moving forward are significant and is the right thing to do from an economic and productivity standpoint.  He commented that if Mrs. Mabry were to stay on board for three months on sick leave they would more than pay $40,000 over the next three months.  


Senator Leatherman asked Mr. Hooper what the majority of the members of the Commission would say in response to defending the action.  Mr. Hooper said that at the time the settlement was proposed the general feeling was that the settlement was the right thing to do.  Senator Leatherman said that there is a difference in the right thing to do and defending the settlement and asked Mr. Hooper if there were discussions about defending the settlement.  Mr. Hooper said that he does not recall there being discussions about defending the settlement and that he cannot speak for the Commission.  However, he said that the day before the settlement was offered the majority of the Commission would have supported Mrs. Mabry and would not have voted to terminate her.  He said that when the settlement was offered all of the commissioners felt as if it was in the best interest of everyone.


Governor Sanford said that this speaks of a lack of accountability at SCDOT and how fatally flawed the State’s system is.  He said that the systemic flaw goes beyond Mrs. Mabry.  He said looking at the kind of findings that came out of the LAC audit there is no ability for a sitting governor, who supposedly has executive branch authority in administering the affairs of State government, to do anything about the situation.  


Mr. Eckstrom commented that Mrs. Mabry’s service to the State has been significant.  He said that the Board should not leave any suspicion that Mrs. Mabry has been deficient in the way she has run the agency.  He said that he is fully aware of the content of the LAC report and he thinks that it is possible for any agency in this State to receive a good scrub down like SCDOT received.  He said that there would probably be similar finds.  Mr. Eckstrom further commented that Mrs. Mabry’s biggest mistake was the defense she mounted of herself and her agency.  He said that he has known Mrs. Mabry professionally for the last decade and that she has contributed very admirable service to the State.  He stated that he agreed with Governor Sanford in that this situation cries for the need to reform the governing structure of SCDOT.


Senator Leatherman said that overall Mrs. Mabry has done a good job.  He said if there are things that took place that should not have taken place then those things need to be addressed.  He pointed out that SCDOT is a $1.1 o$1.2 billion agency and said that he agrees with Mr. Eckstrom that if any agency in State government or a corporate company in an audit situation received the kind of scrutiny that the LAC put on SCDOT there would be areas of concern pointed out in the audit.  Senator Leatherman further stated that he did not want the Board to say that Mrs. Mabry has not done a good job.  He said that someone has done a good job because he was in Charleston recently and saw all of the work that has taken place on the Arthur Ravenel Bridge and on I-85 in the Clemson area and that those things do not just happen, but someone is responsible for making them happen.  He said that the SCDOT Commission, Mrs. Mabry, and the SCDOT staff have had a hand in making these things happen.  He said that he wanted to be careful to not cast dispersions upon SCDOT or Mrs. Mabry, but if there are things that needed to be attended to at SCDOT he is positive that the General Assembly will do so. 


Prior to the vote on the issue Mr. Eckstrom pointed out that the reference to payments in item #6 of the settlement agreement refers to payments being made when it should state that one payment is being made.

Upon a motion by Governor Sanford, seconded by Mr. Eckstrom, the Board approved the proposed personnel settlement agreement between Mrs. Elizabeth S. Mabry and the Department of Transportation and its Commission.
Before adjournment of the meeting Mr. Eckstrom pointed out that at the December 12, 2006, meeting the Board had before it the Clemson campus approval that was given subject to Clemson returning at the Board’s next meeting with a satisfactory change or restructuring of an agreement that was presented at that time.  (See the December 12, 2006, meeting minutes for regular session items #2 and #3.)  He said that Clemson has not had that opportunity at this meeting (this meeting being the next meeting).  He suggested that the meeting stand in recess so not to jeopardize Clemson’s position relative to the discussions from the December 12, 2006, meeting.  Mr. Fusco stated Mr. Eckstrom’s motion would leave open Clemson’s opportunity to come back to the Board.
Upon a motion by Mr. Eckstrom, seconded by Senator Leatherman, the Board agreed to stand in recess.
Information relating to this matter has been retained in these files and is identified as Exhibit 1.

Recess
The meeting was recessed at 4:00 p.m.


[Secretary's Note:  This was a special call meeting of the Board in compliance with Code Section 30-4-80.]

