Indefinite Delivery Contracts for October 17, 2012
2012 Facility Managers Conference

Indefinite Delivery Contracts

Indefinite Delivery Contracts

Design and Construction

* Chapter 9, OSE Manual (2011)
* Significant revisions
e * Statutory references
2011 Facility Directors Conference .
Hickory Knob State Park * General authority: § 11-35-3310
October 17, 2011 * A-E Selection: § 11-35-3220
* Contractor Selection: § 11-35-3015(2)(b)
* Feds: FAR Subpart 16.5

Definitions

Indefinite Delivery Contracts

Changes to Chapter 9 Indefinite Delivery Contract
2008-2011

Professional Services IDC

Construction IDC

Delivery Order

Indefinite Delivery Contract

Indefinite Delivery Contracts

The term “Indefinite Delivery Contract” (IDC) means a SOIiCitation
contract that does not procure or specify a defined
quantity of services (other than a minimum or
maximum quantity) and that provides for the issuance
of delivery orders for the performance of tasks during
the period of the contract.

OSE Manual §9.1.2(1)
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Checklist, 9.1.3(1)

* Duration (<2 years) * Realistic estimated total
* Contract Max/Min $$$ quantity

* Order Max $$$ * Ordering procedure

* Statement of Work* * Place of performance

* How to price each order * Response time

*Statement of Work

*Statement of Work

A statement of work, specifications, or other Each delivery order shall include a statement

description that reasonably describes the of work that clearly specifies all tasks to be
general scope, nature, complexity, and performed or property to be delivered under

purposes of the services or property to be

procured under the contract in a manner the order so the full price for the .
that will enable a prospective offeror to performance of the work can be established

decide whether to submit an offer. when the order is placed.

OSE Manual § 9.1.3(1)(a) OSE Manual § 9.1.3(2)

*Statement of Work *Statement of Work

Orders shall be within the scope, issued Orders must not be artificially divided.
within the period of performance, and be
within the maximum value of the
contract.

E M, 1§ 9.1.
OSE Manual §9.1.3(2) OSE Manual § 9.1.3(2)
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Multiple IDCs Multiple IDCs

At any given time, a governmental body Design Construction
H )

may enter into one or more IDC’s .... + Architect + Ceneral + Mechanical
* Landscape Architect * Building * Air Cond.
* Engineer * Highway * Heating
* Land surveyor # Public Utility = Electrical
* Interior designer * Specialty * Plumbing
* CM-Agent * Others

OSE Manual §9.1.3(3)

Limitations

Indefinite Delivery Contracts

Limitations * Delivery Order & “Small” A-E, 1353230

* Contract/ Total Orders “Large” AE, §n353220
)

* “Individual Project

Expenditure” * Construction,

§11-35-3015(2)(b)
§11-35-3310

Limitations

Indefinite Delivery Contracts

* Higher Ed—Universities Architect-Engineer, Land
Surveyor, and CM-Agent

* Higher Ed—Approved Technical Colleges

* Everybody Else

§11-35-3310 (2011 amendments)

William Dixon Robertson lI
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Approval

A-E Contracts.

* OSE Manual, Chapter 4
* Solicitation
* Selection
* Submittals to OSE
* OSE Approval
* Contracting

October 17, 2012

* See Draft Form SE-600 (Request for Advertisement)

Approval

A-E Contracts

Selection, Approval and Award:

* Draft Form SE-615 (A-E Evaluation - IDC)

* Draft Form SE-617 (A-E Selection Committee Ranking)
* Draft Form SE-619 (Intent to Award A-E IDC)

* Draft Form SE-620 (Request to Execute A-E IDC)

William Dixon Robertson lI
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Multiple IDCs/Awards Mandatory Contract Terms

A-E Contracts. A-E Contracts

* Agency’s written determination * Duration (no longer than two years)
* Why * Dispute resolution pursuant to Procurement
Code (i.e., OSE determines)

* How * [nsurance Requirements
* How many
* OSE approval * See Draft Form SE-610

Consideration

AE Contracts

* Must exchange value to form contract

* Consideration is minimum guaranteed work
* Stated in Solicitation

* Multiple awards: Minimum guarantee for each

William Dixon Robertson lI
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A-E Contracts.

*

Small A-E contracts

* §11-35-3230 and -3310(2)

* Total of all Delivery Orders may not exceed $25,000
($50,000) per two-year term

Previous contracts may prohibit IDC contracting

* §11-35-3230(2)

* Total fees for two years preceding award may not
exceed $75,000 ($150,000)

*

October 17, 2012

Per Contract/IDC Dollar Limits

Per Contract/IDC Dollar Limits

A-E Contracts

* Large A-E contracts
* §11-35-3310(1)(b)

* Total of all Delivery Orders may not exceed
$300,000 ($500,000) per two-year term

Full Scope Professional Services

* Can’t use multiple IDCs or Delivery Orders unless

* Agency Staff qualified to manage project
and

OSE Manual § 9.2.1(C)(4)

Per Contract/IDC Dollar Limits

A-E Contracts.

* Total project fees do not exceed $100,000 ($200,000)

Duration

A-E Contracts

* Two-year Maximum Term ose manua § .2.1(e)1)
#* NO Extensions osemanuals 9.21(c)s)

* Work started before end of term may be
“expeditiously completed” ose manuai s 9.2200)

* Must give advance notice to OSE
explaining late start ose manuai§o..(0)

Delivery Orders

AE Contracts

* OSE approval NOT required (unless IDC
authority revoked)

* Not limited by agency construction
certification

* Provide copy of Delivery Order to OSE
within ten days

OSE Manual § 9.2.2

William Dixon Robertson lI
Assistant General Counsel

Delivery Orders

AE Contracts

* One Delivery Order per IDC professional
per project ose manual s 0.2.2(0

* One IDC professional per project

OSE Manual § 9.2.2(C)(4)
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October 17, 2012

Delivery Order Required Terms

A-E Contracts.

* Scope of Work

* Description of Services

* Fee Schedule

* Duration/time to complete

* Basis for payment: lump sum or hourly/not to
exceed

* See Draft Form SE-640

OSE Manual § 9.2.2(A)

Delivery Order Modifications

A-E Contracts.

* Cannot exceed either Delivery Order or IDC
dollar limit

* Either party can request
* A-E to prepare cost and technical proposal
* See Draft Form SE-645

OSE Manual § 9.2.2(B)

Delivery Order Dollar Limits

A-E Contracts

Small A-E contracts: $25,000 ($50,000)

OSE Manual § 9.2.2(C)(3); §11-35-3310(2)

Large A-E contracts: $100,000 ($200,000)

OSE Manual § 9.2.2(C)(2); § 11-35-3310(1)(b)

Project Dollar Limits

AE Contracts

Draft Documents

Small A-E contracts: $25,000 ($50,000)

OSE Manual § 9.2.2(C)(3); § 11-35-3310(2)

Large A-E contracts: $100,000 ($200,000)

OSE Manual § 9.2.2(C)(2); § 11-35-3310(1)(b)

SE-600 Request for Advertisement

SE-610 Agreement for A-E Services

SE-615 A-E Evaluation

SE-617 A-E Selection Committee Ranking
SE-619 Intent to Award

SE-620 Request to Execute IDC A-E Contract
SE-640 A-E Delivery Order

SE-645 A-E Delivery Order Modification

William Dixon Robertson lI
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Approval

Construction Contracts

Indefinite Delivery Contracts

* |IDC doesn’t substitute for PIP approval by JBRC

Construction Services and B&CB ose wonua §9326)

* OSE must authorize all construction IDCs
regardless of agency certification ost manual 9.3:1(4)

* OSE must review and approve all work under an
IDC for code compliance (unless delegated to
Agency) ose Manual§ 9.3.1(8)

* See Draft Form SE-650

Bid and Award

Construction Contracts

Lump Sum/Low Bid

Construction Contracts

* Use actual project, not previously completed or

Three methods: hypothetical
*Low Bid * Award both IDC and Delivery Order for project to
lowest responsive & responsible bidder
*Cost Guide + Multiplier * Award at least three IDCs for competition for
. . subsequent delivery orders
*Unit prices * See Draft Bid Form SE-664

OSE Manual § 9.3.3(A)

Cost Guide + Multiplier , cont’d

Construction Contracts

Cost Guide + Multiplier

Construction Contracts

* Agency selects published or prepared cost guide * For delivery orders, must use cost times multiplier unless

* RS Means, JOCWorks, Gordian Group, Saylor, etc. contractor offers to perform for less
* Must document cost is less than multiplier

* NO ADDITIONAL MARKUP ALLOWED
* Except bond premium, if required
* Subcontracted work outside license may be marked up 13%

* Contractor’s base bid is a decimal number
* Markup or markdown from the published cost data
# See Draft Bid Form SE-660

* Award to R&R bidder with lowest cost multiplier OSEManuzl§93:3(6)

William Dixon Robertson lI
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Unit Price

Construction Contracts

* Agency must develop list of unit prices
* May use actual or hypothetical project for bids

* Provide realistic estimates of work likely to be
ordered

vary significantly from estimated

* Bidders supply unit prices and extended price
based on estimated quantities
= Total of all extended prices is base bid

October 17, 2012

* Include method of adjustment if actual quantities

Unit Price, cont’d.

Construction Contracts

* For delivery orders, must use unit prices unless contractor
offers to perform for less
# Must document cost is less than multiplier

* NO ADDITIONAL MARKUP ALLOWED
# Except bond premium, if required

* Subcontracted work outside license may be marked up 13%

* See Draft Bid Form SE-662

OSE Manual § 9.3.3(C)

Multiple IDCs/Awards

Construction Contracts

* Agency’s written determination
* Why
* How many

* OSE approval

* Minimum three awards for lump sum/
representative project

* Single award for Multiplier and Unit Price

Invitation for Bids

Construction Contracts

Draft Form SE-652

Combines AIA A701 and OSE Form 00201
Part 1 - General Information

Part 2 - Solicitation Documents

Part 3 - Bid Preparation

Part 4 - Bid Opening and evaluation
Part 5 - Contract, Insurance and Bonds
Part 6 - Certifications

Part 7 - Miscellaneous

* % % X ¥ ¥ X ¥

Invitation for Bids, cont’d

Construction Contracts

Part 1:

Number of IDC awards

Location(s) of work

Term (not to exceed 2 years)

IDC dollar limit

Project/delivery order dollar limit
Guarantee/disclaimer/future delivery orders
Estimated quantities

Basis for bids

Licensing requirements

* R % K K ¥ ¥ % %

William Dixon Robertson lI
Assistant General Counsel

Bid Security

Construction Contracts

* §3.4 of Draft Form SE-652

* Five percent of guaranteed work under IDC

* Five percent of lump sum bid

OSE Manual § 9.3.3(D)
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Subcontractor Listing Licensing

Construction Contracts

Construction Contracts

* |dentical instructions as SE-330 and -332 * Classification or subclassification must be able
to perform scope of work

* Should listing apply only to initial delivery
order? * Minimum group qualification is $150,000

* Or to all orders issued pursuant to the IDC? * Subcontractors must be properly licensed

Award Consideration

Construction Contracts

Construction Contracts

* After bids are tabulated, Agency must post SE-370 * Must exchange value to form contract
* See Chapter 6, OSE Manual * Lump sum/low bid:

« For Low Bid, award both project Delivery Order and * For lowest R&R bidder, delivery order is consideration
IDC to lowest R&R bidder * For other bidders with awards, consideration is

opportunity to bid on future work
* Multiplier and Unit Price bids:
* Mandatory guaranteed minimum delivery order
* Consideration is guaranteed minimum
* Multiple awards: minimum guarantee for each

= Additional IDC awards as required for competition
For Unit Price and Cost Guide + Multiplier:
* Single IDC award to lowest R&R bidder

*

Contract Form

Construction Contracts

General Conditions

Construction Contracts

* Draft Form SE-670 * Draft Form SE-672
* Bare bones:
* Parties
* Term * Essentially “short form” of AIA A201

* Contract documents/General Conditions
* Representatives
* Signature

plus OSE 00811

* Applies to IDC and to all delivery orders

William Dixon Robertson lI
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Duration

Construction Contracts

* Two-year Maximum Term
* NO Extensions

* Work started before end of term may be
“expeditiously completed”

* Must give advance notice to OSE
explaining late start

OSE Manual § 9.3.2(B)

October 17, 2012

Awarding Delivery Orders

Construction Contracts

Low bid:

* Solicit from all IDC contractors
* Require bidding on delivery orders in contract?
* Document any contractor who declines to bid
* Must have at least two bona fide bids to award
* Award to lowest quote
* Form of award is delivery order
* See Draft Form SE-680

Awarding Delivery Orders 2

Construction Contracts

* Award to single IDC contractor
* Use pricing method in IDC
* Can use lower price with written documentation
* Agency steps:
* Determine scope of work
* |dentify Unit Prices or Cost Guide prices to be used

Unit Price and Cost Guide + Multiplier:

* Agree in writing with contractor on scope of work and prices
* |ssue delivery order in accordance with written agreement

Awarding Delivery Orders 3

Construction Contracts

More than 20% of work outside price
categories?
* Determine if work is within the scope of the IDC
solicitation
* If outside the scope, can’t issue delivery order
* If in scope, must compete
* Separate prices for covered and uncovered work
* In-scope work must be unit price/multiplier or less
* |ssue delivery order lowest R&R bidder

Awarding Delivery Orders 4

Construction Contracts

Multiple IDC contractors:

* Same licensing classification
* Must meet minimum for each
* Provide “fair opportunity” to each contractor
* Fair opportunity can be competitive bidding among IDCs
# Bids must be no more than the unit price or guide +
multiplier
* If not competitively bid, award as for single contractor

William Dixon Robertson lI
Assistant General Counsel

Payment and Performance Bonds

Construction Contracts

* Obtained per delivery order

* Required if order exceeds $50,000

* Optional if less than $50,000

* |If required, must be 100% of delivery order price

* See §3.19, Draft Form SE-662 (General Conditions)

OSE Manual §9.3.7
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Per Contract/IDC Dollar Limits

Construction Contracts

Total of all orders under a single IDC:

$750,000 ($1,000,000) per [two-year] term

October 17, 2012

Project Dollar Limits

Construction Contracts

* “Project” includes all related construction
work on a single building

* Only one Delivery Order per IDC contractor
per project

* Only one IDC contractor per project

* No splitting projects to avoid limitation

Project Dollar Limits

Construction Contracts

Total project expenditure limit:

$150,000 ($250,000)

OSE automatically disapproves any IDC project exceeding these limits.

Delivery Order Modifications

Construction Contracts

* Cannot exceed either Delivery Order or IDC
dollar limit

* Must be priced per original delivery order
* If original order was competed, price per IDC

* See Draft Form SE-690

OSE Manual § 9.3.6(C)

Draft Documents

Construction Contracts

SE-650 Request for Advertisement
SE-655 Invitation for Bids

SE-660 Bid Form: Price Data Guide with Multiplier
SE-662 Bid Form: Unit price

SE-664: Bid form: Lump Sum/Representative Project
SE-670 Construction IDC

SE-672 General Conditions to Construction IDC
SE-680 Construction Delivery Order

SE-690 Construction Delivery Order Modification

William Dixon Robertson lI
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Thank you!
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