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The Chief Procurement Officer makes this determination following a written request from the
head of the using agency, pursuant to S.C. Code Ann. 811-35-4210(7).

DISCUSSION

Clemson University (CU) issued this Request For Proposals under a delegation by the Chief
Procurement Officer. The RFP seeks an experienced marketing firm to provide the University
and its Athletic Department a comprehensive and exciting program with national marketing,
creative opportunities at all levels of marketing rights and sponsorships in a variety of
opportunities for the University campus wide component, as well as the athletic programs. After
evaluation the University determined the proposal JMI Sports, Inc. submitted was most
advantageous to the State. The University posted its Intent to Award the contract to JMI on
March 30, 2016. Clemson Tiger Sports Properties, LLC (CTSP), protested the award the
following day. In his decision posted May 31, 2016, the CPO denied the protest. Protest of
Clemson Tiger Sports Properties, LLC, Case No. 2016-141. The same day, Clemson terminated,
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for convenience, CTSP’s existing contract to market athletic department assets. CTSP appealed
the CPQO’s decision to the Panel on June 10, 2016, which has assigned it Panel Case No. 2016-8.
CTSP also requested the CPO resolve a contract controversy pursuant to S.C. Code Ann. § 11-
35-4230.

Section 11-35-4210(7) stipulates that:

In the event of a timely protest pursuant to subsection (1), the State shall not
proceed further with the solicitation or award of the contract until ten days after a
decision is posted by the appropriate chief procurement officer, or, in the event of
timely appeal to the Procurement Review Panel, until a decision is rendered by
the panel except that solicitation or award of a protested contract is not stayed if
the appropriate chief procurement officer, after consultation with the head of the
using agency, makes a written determination that the solicitation or award of the
contract without further delay is necessary to protect the best interests of the State.

On June 14, 2016, the Chief Procurement Office received a request from the President of
Clemson University, the head of the using agency, to lift the automatic stay based on the attached

justification, being in the best interest of the State. [Attachment 1]
DETERMINATION

After careful consideration and consultation with the head of the procuring agency, it is my
determination that the award of the contract without further delay is necessary to protect the best
interests of the State. Accordingly the automatic stay of award is lifted pursuant to S.C. Code
Ann. § 11-35-4210(7), effective immediately.

For the Materials Management Office

opiadind B JB 0

Michael B. Spicer
Chief Procurement Officer
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June 14, 2016

Michael B, Spicer

Information Technology Management Officer
Division of Procurement Services

S. C. State Fiscal Accountability Authority
1201 Main Street, Suite 600

Columbia, South Carolina 29201

Dear Mr. Spicer:

I am writing concerning the bid protest filed by Clemson Tiger Sporis
Properties, LLC (“CTSP") in relation to Clemson University's (“Clemson™)
Intent to Award the contract for Total Campus Marketing to JMI Sports. On
May 31, 2016, following your denial of CTSP’s protest, Clemson’s Director of
Procurement, Michael Nebesky, wrote you to request that the automatic stay
be lifted so that the contract can be awarded to JMI Sports without further
delay. Please allow this letter to confirm my endorsement of Mr. Nebesky's
letter and the relief sought therein, and to reiterate that, in order to protect the
best interests of the State of South Carolina, it is essential that the automatic
stay be lifted.

As Mr. Nebesky explained, multi-media rights from football are expected to
constitute approximately seventy percent (70%) of Clemson’s total revenue
from multi-media rights for the year. With the 2016-2017 football season less
than three months away, it is essential that Clemson's lucrative contract with
JMI Sports be implemented immediately. Further delay in implementing the
contract will prevent JMI Sports from making sales during this critical time
period, and will place Clemson in serious jeopardy of losing revenue from
multi-media rights for the entire football season. Plainly, the loss of millions of
dollars of anticipated revenue would have a negative financial impact not only
on Clemson, but on the State of South Carolina. Accordingly, as President of
Clemson University, | respectfully request that the automatic stay be lifted
immediately.

Sincerely,

« € Clomst—

James P. Clements, Ph.D.
President



Procurement Services

Clemson University

ASB 108 Perimeter Road
Clamszon, SC
29634-5365

P 864-656-2390
F 864-656-2394

CLEMSH

U

T VERSIT

Y

May 31, 2016

Yia Electronic Mail & FedEx

Michael B. Spicer

Chief Procurement Officer
State of South Carolina
Procurement Services Division
Materials Management Office
1201 Main Street, Suite 600
Columbia, SC 29201

In the Matter of the Protest of Clemson Tiger Sports Properties, LLC
Case No. 2016-141

NMRS File No. 06825.00003
Dear M. Spicer,

As you are aware, Clemson Tiger Sports Properties, LLC (“CTSP”) filed a
protest in response to Clemson University’s (“Clemson”) Intent to Award the
contract for Clemson’s Total Campus Marketing. Subsequently, you, as Chief
Procurement Officer ("CPO"), denied the protest. Pursuant to S.C. Code § 11-35-
4210(7), as the Director of Procurement for Clemson University, I, Michael
Nebesky, am sending this letter to you as CPO in support of lifting the automatic

stay, and submit that the award of the contract without further delay is necessary

to protect the best interests of the State of South Carolina.

LEGAL STANDARD FOR LIFTING THE AUTOMATIC STAY

Section 11-35-4210(7) of the South Carolina Code provides that "...award
of a protested contract is not stayed if the appropriate chief procurement officer,
after consultation with the head of the using agency, makes a written

determination that the solicitation or award of the contract without further delay is
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necessary to protect the best interests of the State." A CPO's written
determination lifting the automatic stay is "final and conclusive, unless clearly
erroneous, arbitrary, capricious, or contrary to law." S.C. Code § 11-35-2410(A).

FACTS IN SUPPORT OF LIFTING THE AUTOMATIC STAY

Clemson currently earns approximately $5-6 million annually in revenue from the
sale of multi-media rights for its col]egi;te athletics. In evaluating the potential to
grow this source of revenue, Clemson determined that a contract for the “total
campus” branding and multi-media rights could be extremely beneficial, as
outlined in the Solicitation, Determinations and Findings, and Award in this case.
As a public university, Clemson has a significant interest in maximizing revenue,
and enhancing the Clemson brand and the overall Clemson experience. The Total
Campus Marketing Agreement with JMI Sports (the "JMI Agreement")}—which is
expected to double Clemson's total revenue from multi-media rights and provide
many new opportunities for marketing on campus—plainly advances these
significant interests. For the upcoming 2016-2017 year alone, the JMI Agreement
'guafantces Clemson $8.875 million, whereas Clemson's prcvim_ls conﬂ'alct with
Clemson Tiger Sports Properties ("CTSP") guarantees only $5.4 million.

In order for the new, lucrative JMI Agreement to be implemented successfully,
time is of the essence. This is due in large part to the rapidly approaching 2016-
2017 I"()()-lball season. Football is the primary driver of revenue with respect to
muili.-mcdia rights at Clemson. Clemson estimates that multi-media rights from

football will constitute approximately 70% of its total revenue form muiti-media
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rights for the year. Clemson has an extremely narrow window in which to
generate these sales—football season begins on September 3, 2016, and the last
home game is November 26, 2016.

Clemson awarded the contract to JMI Sports in March of 2016. As of the date of
this letter, CTSP’s protest has already delayed contract implementation for many
weeks. The prospect of an appeal of the CPO’s decision on the merits could delay
implementation for sixty (60) to ninety (90) additional days, during a time period
that is critical to JMI's ability to make sales of multi-media rights in advance of
football season. JMI is already operating under an extremely tight timeframe for
making these sales.! A further delay would place Clemson in serious jeopardy of
losing multi-media rights sales for an entire football season. This undoubtedly
wou._lld cost Clemson millions of clo]lars,l and would have a significant negative
financial impact on Clemson and the State of South Carolina® To avoid this
devastating result, the stay should be lifted immediately,

CONCLUSION
As a matter of public policy, S.C. Code § 11-35-4210(7) provides you, as CPQ,

with special managerial and decision-making protection to lift the stay in this
I CTSP, in its Protest, acknowledged the importance of selling multi-media rights well in
advance of the athletic season, when it stated, "In fact, at this point in the year [March 31, 2016],
CTSP is 60-70% through the selling season for the entire year of Julyl, 2016-June 30, 2017."
(3/31/16 Protest at p. 3.)
2 In addition, Clemson currently is performing an approximately $63.5 million rebuild of its
basketball arena, Littlejohn Coliseum. The rebuilt arena is expected to open for the 2016-2017
basketball season, which begins in November 2016. The rebuilt arena offers many atiractive
‘opportunities for the sale of multi-media rights which could be lost or, at a minimum, severely
diminished if the implementation of the JMI Agreement is further delayed.
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case. A more-appropriate application of the remedy in this provision would be
hard to envision. As demonstrated above, Clemson and its partner are in a crucial
time period with respect to the sale of multi-media rights. The almost certain loss
of the sale of millions of dollars of multi-media rights associated with the 2016-
2017 football season plainly necessitate the award of the contract without further
delay.

I provide this information and these considerations as the consultation component
of the statute and ask that you lift the stay in the best interests of the State of
South Carolina and Clemson University.

If you have any questions regarding the information in this letter, please do not

hesitate to contact me.

Sincerely,

Michael Nebesky
Direcior of Procurement
Clemson University




STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Written Determinations Appeal Notice (Revised May 2016)

The South Carolina Procurement Code, in Section 11-35-4410, subsection (1)(b), states:

(1) Creation. There is hereby created the South Carolina Procurement Review Panel which
shall be charged with the responsibility to review and determine de novo:

(b) requests for review of other written determinations, decisions, policies, and procedures
arising from or concerning the procurement of supplies, services, information technology, or
construction procured in accordance with the provisions of this code and the ensuing
regulations; except that a matter which could have been brought before the chief procurement
officers in a timely and appropriate manner pursuant to Sections 11-35-4210, 11-35-4220, or
11-35-4230, but was not, must not be the subject of review under this paragraph. Requests for
review pursuant to this paragraph must be submitted to the Procurement Review Panel in
writing, setting forth the grounds, within fifteen days of the date of the written
determinations, decisions, policies, and procedures.

(Emphasis added.) See generally Protest of Three Rivers Solid Waste Authority by Chambers Development
Co., Inc., Case Nos. 1996-4 & 1996-5, Protest of Charleston County School District, Case No. 1985-5,
Charleston County School Dist. v. Leatherman, 295 S.C. 264, 368 S.E.2d 76 (Ct.App.1988).

Copies of the Panel's decisions and other additional information regarding the protest process is available on
the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest of
Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 PM but not
received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al., Case No. 2007-1
(dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 111.1 of the 2015 General Appropriations Act, "[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing
fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. The panel is
authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-
35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410...Withdrawal of an appeal will result in the
filing fee being forfeited to the panel. If a party desiring to file an appeal is unable to pay the filing fee because
of financial hardship, the party shall submit a completed Request for Filing Fee Waiver form at the same time
the request for review is filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing
fee is not waived, the party must pay the filing fee within fifteen days of the date of receipt of the order
denying waiver of the filing fee. Requests for administrative review will not be accepted unless accompanied
by the filing fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE
YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities organized
and registered as corporations, limited liability companies, and limited partnerships must be represented by a
lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No.
2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc.
Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, LLC, Case No. 2012-1 (Proc. Rev. Panel April 2,
2012). However, individuals and those operating as an individual doing business under a trade name may
proceed without counsel, if desired.



South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1105 Pendleton Street, Suite 209, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. | have made no attempt to
misrepresent my/my company’s financial condition. | hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of , 20

Notary Public of South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen
(15) days of the date of receipt of the order denying the waiver.
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