
 

Written Determination 

Matter of: Cancellation of Award to Southeastrans, Inc. 

Case No.: 2016-132A 

Posting Date: August 31, 2016 

Contracting Entity: SC Department of Health and Human Services 

Solicitation No.: 5400008382 

Description: Transportation Coordinator to Manage the Daily Functions of the South 
Carolina Non-Emergency Medical Transportation Program 

This matter is before the Chief Procurement Officer for Information Technology1 (CPO) for a 

second time. The South Carolina Department of Health and Human Services (HHS) requests the 

CPO to cancel an award to Southeastrans, Inc. (Southeast) under the provisions of §11-35-

1520(7) of the South Carolina Consolidated Procurement Code (Code) and Regulation 19-

445.2085(C). The Department’s request is attached as Exhibit 1.  

BASIS FOR THE REQUEST 

HHS issued this solicitation under a delegation from the CPO to acquire a transportation 

coordinator to manage the daily functions of the South Carolina Non-Emergency Medical 

Transportation Program. It posted an Intent to Award to Southeast on February 26, 2016. The 

award statement indicates the total potential value of the contract is $94,660,696.70. LogistiCare, 
                                                 
1. The Materials Management Officer delegated the administrative review of this request to the Chief Procurement 
Officer for Information Technology. 
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Inc. protested the intended award, alleging among other things that Southeast proposed to use its 

own Quick Response Vehicles in violation of the Request for Proposals and federal regulation 42 

CFR 440.170(a)(4)(ii)(B). The CPO denied the protest. On the specific issue of Southeast’s 

proposed use of its own vehicles, HHS argued that an exception in the regulation allowed the 

transportation coordinator to also provide transportation under certain emergency conditions. 

(Ex. 2) The CPO relied on this exception in denying this protest ground. Logisticare appealed the 

decision to the Procurement Review Panel. 

Subsequently, HHS sought additional clarification from the Centers for Medicare and Medicaid 

Services (CMS). CMS responded as follows: 

… These exceptions must be approved by CMS and specified in the state plan in 
order for a state to have the authority for a broker to also be a provider of 
transportation. Since South Carolina has not submitted a request with 
documentation to show that such an exception is needed and CMS has not 
approved such an exception, the state plan does not currently have this authority 
to permit the broker to also be a provider of transportation. 

It should be noted that these exceptions were intended to provide relief in 
circumstances where the availability of qualified transportation providers is 
unusually scarce and he area is therefore underserved by transportation providers. 
Brokers who bid on an NEMT contract are expected to be able to contract with an 
adequate network of transportation providers. I [sic] should be noted that these 
exceptions were not intended to provide back up for the broker when a qualified 
provider does not complete the assigned travel request. 

(Ex. 3) 

As a result, HHS has requested cancellation of the award to Southeast prior to performance, 

alleging that “the award is in error.” The request cites Regulation 19-445.2085(C)(7), which 

states: 

Cancellation of Award Prior To Performance. 
After an award or notification of intent to award, whichever is earlier, has been 
issued but before performance has begun, the award or contract may be canceled 
and either re-awarded or a new solicitation issued or the existing solicitation 
canceled, if the Chief Procurement Officer determines in writing that: 

(7) Administrative error of the purchasing agency discovered prior to performance….  
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DISCUSSION 

Consistent with the decision in Appeal by Analytical Automation Specialists, Inc., Panel Case 

No. 1999-1, the CPO advised the Panel of HHS’s request. The Panel’s response is attached as 

Exhibit 4. Although the using agency has specifically requested cancellation, the determination 

whether to grant the request is not one the CPO takes lightly. As the Panel noted in Analytical 

Automation Specialists: 

The Panel takes this opportunity to caution agencies to carefully consider before 
requesting cancellation and resolicitation, especially when a protest has been 
filed, as the request may appear to be an attempt to circumvent the procurement 
process. The Panel encourages the CPOs to continue to cautiously and carefully 
exercise the authority to cancel and resolicit procurements, especially when a 
protest has been filed. 

HHS now considers the proposal by Southeast to be non-responsive, leaving the CPO little 

choice but to grant the request, and to order resolicitation of the contract. See Appeal by Blue 

Cross Blue Shield of South Carolina, Panel Case No. 1996-3. 

DETERMINATION 

In order to cancel the award, the CPO determines that the automatic stay shall be lifted pursuant 

to S.C. Code Ann. § 11-35-4210(7).2 Pursuant to Regulation 19-445-2085(C), the award to 

Southeastrans, Inc., and Solicitation No. 5400008382, are cancelled.  

 

Michael B. Spicer 
Chief Procurement Officer for Information Technology 

                                                 
2 The CPO infers that the head of the using agency concurs with this action, since the agency has requested 
cancellation. 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Written Determinations Appeal Notice (Revised May 2016) 

 
The South Carolina Procurement Code, in Section 11-35-4410, subsection (1)(b), states: 
 

(1) Creation.  There is hereby created the South Carolina Procurement Review Panel which 
shall be charged with the responsibility to review and determine de novo: 
(b) requests for review of other written determinations, decisions, policies, and procedures 
arising from or concerning the procurement of supplies, services, information technology, or 
construction procured in accordance with the provisions of this code and the ensuing 
regulations;  except that a matter which could have been brought before the chief procurement 
officers in a timely and appropriate manner pursuant to Sections 11-35-4210, 11-35-4220, or 
11-35-4230, but was not, must not be the subject of review under this paragraph. Requests for 
review pursuant to this paragraph must be submitted to the Procurement Review Panel in 
writing, setting forth the grounds, within fifteen days of the date of the written 
determinations, decisions, policies, and procedures.  
 

(Emphasis added.) See generally Protest of Three Rivers Solid Waste Authority by Chambers Development 
Co., Inc., Case Nos. 1996-4 & 1996-5, Protest of Charleston County School District, Case No. 1985-5, 
Charleston County School Dist. v. Leatherman, 295 S.C. 264, 368 S.E.2d 76 (Ct.App.1988). 
 

------------------------------------------------------------ 
 
Copies of the Panel's decisions and other additional information regarding the protest process is available on 
the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest of 
Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 PM but not 
received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al., Case No. 2007-1 
(dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2015 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing 
fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. The panel is 
authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-
35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410…Withdrawal of an appeal will result in the 
filing fee being forfeited to the panel. If a party desiring to file an appeal is unable to pay the filing fee because 
of financial hardship, the party shall submit a completed Request for Filing Fee Waiver form at the same time 
the request for review is filed. The Request for Filing Fee Waiver form is attached to this Decision. If the filing 
fee is not waived, the party must pay the filing fee within fifteen days of the date of receipt of the order 
denying waiver of the filing fee. Requests for administrative review will not be accepted unless accompanied 
by the filing fee or a completed Request for Filing Fee Waiver form at the time of filing." PLEASE MAKE 
YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities organized 
and registered as corporations, limited liability companies, and limited partnerships must be represented by a 
lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 
2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. 
Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 
2012). However, individuals and those operating as an individual doing business under a trade name may 
proceed without counsel, if desired. 



 

South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 209, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  
 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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