STATE OF SOUTH CAROLINA BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
DECISION
In the Matter of:
CASE NO. 2014-111
Waste Management v. Office of
Adjutant General

POSTING DATE: June 24, 2014
(Contract Controversy) MAILING DATE: June 24, 2014

This matter is before the Chief Procurement Officer pursuant to a request for resolution
of a contract controversy under S.C. Code Ann. § 11-35-4230 (2011). By letter of March 20,
2014, Waste Management “protested” termination of its contract with the Office of Adjutant
General dated March 9, 2009. ' The CPO held a hearing on April 3, 2014. On April 22, 2014, the
CPO requested Waste Management (WM) fumish additional information regarding its claim.
WM replied by letter dated May 16, 2014. The CPO issues this decision based upon information
and documents submitted at the hearing and subsequently and upon the procurement file.

FINDINGS OF FACT

For several years, the Office of the Adjutant General (OAG) issued purchase orders for
solid waste disposal, treating those services as a utility exempt from the Procurement Code.
Among the agreements for cartage was a “frontload” contract with Waste Management. It bears
an effective date of March 9, 2009. [Exhibit 2] The frontload contract renews annually on its
anniversary date unless earlier terminated.

Ginny Morgan became OAG procurement director in April, 2010. Upon reviewing the
cartage purchase orders, Ms. Morgan realized they had been awarded in violation of law. Ms.

Morgan requested the State Procurement Office issue an IFB for Richland County waste disposal

! WM’s letter included a claim under a second contract with OAG. At the hearing, WM acknowledged that
the termination of the second contract was proper and withdrew its claim for that agreement.



services. Richard Edmondson was the procurement officer who administered the solicitation for
SPO. He posted IFB No. 5400006249 on June 19, 2013.

According to a report generated by the South Carolina Enterprise Information System
(SCEIS), Mr. Edmondson caused automated email notice of the Richland County solicitation to
be sent to registered vendors on June 20, 2013. [Exhibit 4] The list of recipients included four
addresses for WM employees. WM admitted at the hearing before the CPO that at least one of
these addresses is currently valid.

On July 13, 2013, Ms. Morgan sent a memo to all current cartage vendors notifying them
of the illegality. [Exhibit 1] The memo provided:

You have received this notification because your company currently provides

solid waste pick up services for the Adjutant General’s Office. For many years,

solid waste pick up was treated as a utility service by our agency. As a result,

bids were not obtained as they should have been, as dictated by South Carolina

law. To rectify this problem, bids will be solicited for all solid waste pick up

services over the next few months. Each solicitation for bids will be by county. As

the lowest most responsible and responsive bidder is identified for each county,

arrangements will be made at each facility regarding a vendor change if

necessary. A solicitation for all of our Richland county facilities is currently
posted by the Materials Management Office and will close on July 29, 2013.

According to US Postal Service records, WM received three of these notices at its office in
Atlanta, Georgia, on July 20, 2013. [Exhibit 5] WM did not submit a bid in response to the IFB.

SPO awarded the contract for Richland County to Allwaste Services, Inc., by notice
posted October 31, 2013. Because of an unrelated protest and appeal, the award was suspended
and reinstated on March 12, 2014. Sometime between March 12 and March 20, 2014, OAG
notified a driver for WM that the contract was terminated and that WM must remove its
equipment from OAG’s property. [WM Request for Resolution] On March 20, 2014, WM filed
its request for resolution.

The frontload contract provides:
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7. LIQUIDATED DAMAGES: In the event Customer terminates this Agreement
prior to the expiration of any term for any reason other than a default by
Company, or in the event Company terminates this Agreement for Customer's
default, Customer shall pay the following liquidated damages [...]: ... 3) if the
remaining Renewal Term under this Agreement is three or more months,
customer shall pay is most recent monthly charges multiplied by three....
Customer acknowledges that the actual damage to Company in the event of
termination is difficult to fix or prove, and the foregoing liquidated damages
amount is reasonable and commensurate with the anticipated loss to Company
resulting from such termination and is an agreed upon fee and is not imposed as a
penalty....

It also included automatic renewal provisions and a “Right of First Refusal.” [Exhibit 2] WM
presented its latest invoice for the frontload contract, dated March 1, 2014. Current charges for
that invoice total $7,997.74. [Exhibit 3]

CONCLUSIONS OF LAW

Subject to exceptions and exemptions not pertinent to this case, the Code applies “to
every procurement or expenditure of funds by this State under contract acting through a
governmental body....” Code § 11-35-40(2). The Code defines “procurement” as “buying,
purchasing, renting, leasing, or otherwise acquiring any supplies, services, information
technology, or construction.” Code § 11-35-310(24). The Code defines “services” to include “the
furnishing of labor, time, or effort by a contractor not required to deliver a specific end product,
other than reports which are merely incidental to required performance.” Code § 11-35-310(29).
Waste disposal services are plainly within this definition. As OAG was acquiring services under
contract, its purchase of waste disposal services was subject to the Code and should have been
competitively procured. Since it was not competed, the frontload contract was awarded in
violation of law.

S.C. Code Ann. Regulation 19-445.2015 deals with contracts awarded in violation of law.
It provides in pertinent part:

A. Upon finding after award that a State employee has made an unauthorized

award of a contract or that a contract award is otherwise in violation of law, the
appropriate official may ratify or affirm the contract or terminate it in accordance

Decision, page 3
Waste Management v. Office of Adjutant General (Contract Controversy), Case No. 2014-111



with this section. The contract may be terminated and reasonable termination
costs, if any, may be awarded as provided in this section....

C. Except as provided in subsection D,? if a contract is terminated pursuant to
subsection A, the State shall, where possible and by agreement with the supplier,
return the supplies delivered for a refund at no cost to the State or at a minimal
restocking charge. If a termination claim is made, settlement shall be made in
accordance with the contract.

The facts and circumstances surrounding OAG’s issuance of purchase orders for cartage
services are unclear, since the personnel responsible are no longer with the agency. The new
procurement director has taken appropriate steps to assure that all subsequent contracts will be
competed. As the personnel responsible for the unauthorized contracts have left or retired, no
action will be taken against them.

The CPO finds that the frontload contract should be terminated pursuant to Reg. 19-
445.2015(A), effective as of the date OAG notified WM to remove its equipment.

By the terms of the frontload contract, it renewed for a one-year term on March 9, 2013.
The earliest notice to WM that the frontload contract would be terminated was June 20, 2014,
when SPO posted the invitation for bids to replace that contract. That date is more than three
months prior to the end of the renewal term. As required by Reg. 19-445.2015(C), “in
accordance with the contract,” WM'’s settlement claim is three times its most recent invoice.

DETERMINATION

For the foregoing reasons, the CPO orders:

The “frontload contract” between Waste management and the Office of the Adjutant
General is terminated pursuant to Reg. 19-445.2015(A); and

The Office of the Adjutant General shall pay to Waste Management, in settlement of
Waste Management’s termination, the sum of $23,993.22.

2 Subsection D applies where there is a finding the contractor acted in bad faith. There is no such allegation
here.
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R. Voight Shealy
Chief f'}jocurement Officer
For Supplies and Services

U&Hﬂs@' Mc (m[\f' /1,5

Columbia, S.C.
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised June 2013)

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision. A decision pursuant to subsection (4) is final and
conclusive, unless fraudulent or unless a person adversely affected by the decision
requests a further administrative review by the Procurement Review Panel pursuant
to Section 11-35-4410(1) within ten days of posting of the decision in accordance
with subsection (5). The request for review must be directed to the appropriate chief
procurement officer, who shall forward the request to the panel or to the Procurement
Review Panel, and must be in writing, setting forth the reasons for disagreement with
the decision of the appropriate chief procurement officer. The person also may
request a hearing before the Procurement Review Panel. The appropriate chief
procurement officer and an affected governmental body shall have the opportunity to
participate fully in a later review or appeal, administrative or judicial.

Copies of the Panel's decisions and other additional information regarding the protest process is
available on the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 108.1 of the 2013 General Appropriations Act, “[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.
The panel is authorized to charge the party requesting an administrative review under the South
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410...Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall
submit a completed Request for Filing Fee Waiver form at the same time the request for review is
filed. [The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order
denying waiver of the filing fee. Requests for administrative review will not be accepted unless
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of
filing.” PLEASE MAKE YOUR CHECK PAYABLE TO THE “SC PROCUREMENT REVIEW
PANEL.”

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises,
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as
an individual doing business under a trade name may proceed without counsel, if desired.
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South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1105 Pendleton Street, Suite 202, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. I have made no attempt to
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of ,20

Notary Public of South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen
(15) days of the date of receipt of the order denying the waiver.
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WASTE MANAGEMENT SOUTH ATLANTIC AREA

1047 Highway Church Road
March 20, 2014 Elgin, SC 29045
(803) 788-3054

(803) 736-0995 Fax

Richard Edmondson, CPPB
Chief Procurement Officer
Materials Management Office
1201 Main Street, Suite 600
Columbia, SC 29201

RE: Solicitation Number 5400006249

This letter will serve as Waste Management of South Carolina, Inc.’s protest with respect to the
termination of its existing contracts with the Adjutant General of SC. Specifically, Waste Management
has two existing contracts with the Adjutant General dated March 9, 2009 and October 21, 2010. Copies
of these contracts are attached. Both contracts state that after the initial term, the contracts will extend
for additional terms of 12 months unless one party notifies the other at least ninety days prior to the

expiration of the existing term.

Waste Management has received no notice of termination. We learned through one of our drivers that
the Adjutant General had placed these services out to bid last year and planned to award the work to a
different hauler. This information was confirmed through your procurement office yesterday, although

we still have received no formal notice of termination.

Waste Management believes that it has two existing agreements in place with the Adjutant General
which cannot be terminated except through the procedures set forth in the agreements. Since these
procedures have not been followed, Waste Management contends that it has the right to continue to
provide service under these Agreements through March 9, 2015 and October 21, 2014.

If the Adjutant General does not wish to continue Waste Management's services through these dates,
there are liquidated damages provisions specified in the contracts which will apply. Waste
Management’s preference is to continue providing service to the Adjutant General, but we will accept

the payment of the liquidated damages if that is your preference.

For questions or further discussion regarding this matter, please contact me at the following telephone
number, 803-744-3351.

Sincgrely,
=- |
AAM
Sumner Zolecki
Territory Manager

Enc.
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