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This matter is before the Chief Procurement Officer (CPO) pursuant to a letter dated
November 11, 2013, from Sodexo requesting resolution of a contract controversy under S.C.
Code Section 11-35-4230. The controversy results from a contract for dining services for Francis
Marion University (FMU) awarded Sodexo on May 19, 2008, by the Materials Management
Office (MMO) pursuant to Request for Proposals (RFP) #08-S7677/5400000172." On December
2, 2013, Sodexo began adding sales tax to its bills for meals served to students who had
purchased meal plans. FMU refused to pay the portion of the invoices attributable to sales tax.
Sodexo seeks damages from FMU of $244,758.13, representing the sales taxes billed from
September 3, 2012, through February 3, 2014; and a determination that FMU is responsible for
paying sales tax on student meal plans going forward. FMU denies it is liable for Sodexo’s sales

tax liability.

! Sodexo held the contract prior to this award. While it is unclear how long Sodexo has been the
University’s food services contractor, Sodexo’s billing practices prior to September 3, 2013, represented the course
of dealing between the parties for many years.



In order to resolve the matter, the CPO conducted a hearing February 21, 2014.
Appearing before the CPO were Sodexo, represented by Joel W. Collins, Jr., Esquire, and
Kristian C. Bell, Esquire; and FMU, represented by David C. Holler, Esquire. John Stevens,
State Procurement Officer, also appeared in the hearing, although the State Procurement Office
did not advocate for either party in the controversy.

NATURE OF PROTEST

Sodexo’s letter requesting resolution of the contract controversy is attached and
incorporated herein by reference.

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On February 6, 2008, MMO published the RFP.
2. On May 19, 2008, the Materials Management Office posted a Statement of Award to Sodexo.
3. On August 1, 2008, the initial contract period began.

4. On March 14, 2012, the South Carolina Department of Revenue reported on its sales and use
tax audit of Sodexo assessing Sodexo additional sales taxes for Meal Plan.

5. On September 3, 2012, Sodexo began adding and itemizing sales taxes due on its monthly
invoices to FMU for Meal Plans. FMU paid the Meal Plans, but refused payment of the
itemized sales taxes.

6. On November 11, 2013, Sodexo filed its request for resolution with the CPO.
ISSUE

Sodexo serves meals to two different kinds of customers in FMU dining facilities.
Anyone can purchase a meal for cash. Sodexo collects from those customers the price of the
meal, plus sales tax. It remits the sales tax collected to the Department of Revenue. Students (or
their parents) may also purchase meal plans at the beginning of each academic term. They pay
FMU for the entire cost of the meal plan, typically as part of tuition and boarding fees, at the

beginning of each semester. All students are issued a student ID card with information encoded
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in a magnetic stripe. FMU includes meal plan information on the cards. Students on a meal plan
present or swipe their cards at the point of sale terminal each time they get a meal. Sodexo does
not charge them. Instead, Sodexo bills FMU each month for the number of meal plan meals
served, at an agreed rate per meal.

FMU and Sodexo agree sales taxes apply both to meals purchased for cash and to meals
served as part of a Meal Plan. The issue before the CPO is whether FMU must pay Sodexo sales
taxes on meals served under a Meal Plan during the 2012-2013 and 2013-2014 Academic years.

CONTRACT REQUIREMENTS
The RFP includes a provision titled “CONTRACT DOCUMENTS AND ORDER OF
PRECEDENCE (JANUARY 2006).” [RFP, Part VII. Terms and Conditions — A. General, p. 58]
For purposes of this dispute, the order of precedence is:
(1) Record of Negotiations [Exhibit 3];
(2) Solicitation [Exhibit 1];
(3) Offer, including the business proposal [Exhibit 2]; and
(4) Award Statement [Exhibit 4].
All these documents must be read together, respecting the order of precedence, to determine the
obligations of the parties to this contract.
The RFP includes standard language requiring the State to pay sales taxes:
TAXES (JANUARY 2006): Any tax the contractor may be required to collect or
pay upon the sale, use or delivery of the products shall be paid by the State, and

such sums shall be due and payable to the contractor upon acceptance....

[RFP, Part VII. Terms and Conditions — A. General, p. 60] 2 The Record of Negotiations does

not change this provision.

2 The Instructions to Bidders includes the sentence, “Do not include any sales or use taxes in your price that
the State may be required to pay.” [RFP, Part II. Instructions to Offerors, A — General Instructions, p. 6] Sodexo
contends this language prohibited it from billing FMU for sales tax prior to September 2012. This provision in the
RFP instructed Sodexo not to include sales, use, and other applicable taxes in its financial offer. It is intended to
ensure offerors are stating their prices in the same manner, thereby allowing all bids to be considered on the same
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The solicitation describes FMU’s meal plan system in 3.4. [RFP, Part III. Scope of

Work / Specifications, p. 16] Meal plan pricing was fixed for the academic year beginning

August 2008:
Unlimited Access Other
19 Meal Plan $1,300 per semester
14 Meal Plan $1,205 per semester
6 Meal Plan $475 per semester
Patriot Plan $475 per semester
Debit Card $10 increments

[Id. at p. 17, 93.4.2] For subsequent academic years the pricing could be adjusted “based upon
documentation of food service price increases and upon approval of the University.” [Id.] The

RFP further explained:

Meal plan prices, food prices, and portions shall be recommended by the
Contractor subject to approval by the University’s assigned Contract Manager.
The Contractor will not alter prices once approved by the Contract Manager
without obtaining further approval, and must be able to justify that proposed price
increases are the result of legitimately escalating costs of doing business.
University approval of price increases shall not be unreasonably withheld.

[Id. at pp. 21-2, 93.11.1.1] Pricing for “[m]eal plan programs for subsequent years of the

Contract [was to] be developed as a part of the Annual Plan.” [Id. at p. 34, 93.12.9] The RFP

described the Annual Plan procedure in 3.13.1:

The Contractor shall submit to the Contract Manager on the first of December
prior to the beginning of each Fiscal Year for University approval an Annual Plan
that addresses the following items:

Proposed Menus for Board Plans and Cash Facilities

Pricing Structure

Proposed Hours of Operation

Proposed Meal Plan Program

Detailed Marketing Plan, including goals and tools for measuring success
Employee Training Program

Budgets for all Operating Costs

footing. It does not waive or limit taxes that may accrue under law to whoever wins the contract, nor does it affect
the State’s obligation to pay certain of those taxes.
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Pro Forma Financial Projections by Reporting Period and Year
Proposed Equipment and Smallwares Expenditure Budget
Proposed Capital Expenditure and FF&E Budget
Customer Satisfaction Measures
Assessment of the Campus Dining Services Program versus Best Practices
in the University Marketplace
[1d.]

The solicitation does not provide a detailed definition of the contractor’s operating costs.
Sodexo, however, included a comprehensive discussion in its business proposal. Under the
heading “Business Model Assumptions,” Sodexo defined “Operating Expenses” to include:

All costs, [c]harges and expenses incurred in connection with the Food Service

operation including, but not limited to...sales, use, and other taxes related to the

Food Service (other than taxes collected and remitted by Sodexo to a taxing
authority)....

[Ex. 2, p. 12-9] Nothing in the Record of Negotiations or the RFP conflicts with Sodexo’s
definition of its operating costs. As stated above, Sodexo collects sales tax for cash sales and
remits the tax to the Department of Revenue; it does not for meal plan servings.

According to the structure defined in the RFP, Sodexo and FMU meet each December to
review budgets and, among other things, set student meal plan pricing for the academic year
beginning the following fall. [1d. at p. 42, Board Rates, 93.18.14] Once meal plan rates are set,
FMU publishes them as part of the cost of attending the school, and adds the cost to student
accounts before billing. [/d. at p. 39, Meal Plan Collections, §3.18.11 FMU makes regular
periodic payments to Sodexo for meal plan students:

Payments under this contract will be made monthly on the basis of an invoice

computed by multiplying the number of boarding students provided by the

University to the contractor times the daily meal plan rate. Each invoice will be

adjusted for credits due for withdrawals and new boarders and will be re-
established at the beginning of each new school term or semester.

[Id. at p. 42, 93.18.19] While the number of students participating in meal plans may change

from semester to semester, FMU does not change the pricing during the academic year and the
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following summer term. Nothing in the Record of Negotiations alters the Annual Plan review

process.
CONCLUSIONS OF LAW

The Annual Plan procedure contemplates that FMU and Sodexo will review the financial,
capital, and marketing aspects of the food service operations every December. Based on this
review, the parties will agree on a price for meal plans. The daily meal plan rates that result from
the Annual Plan meeting serve two purposes. First, they establish the amount FMU will bill its
students for meal plans. Second, they establish the amount FMU pays Sodexo for those meals. It
makes no sense that those amounts would be different.

By defining its operating expenses in the Financial Proposal, Sodexo was bound to
include in the proposed meal plan rates all costs it expected FMU to pay—including sales taxes
that it did not collect on cash sales. Pursuant to the contract, if Sodexo failed to include an
operating expense then FMU was not obligated to pay Sodexo for it. Whether Sodexo included
the sales tax, or overlooked to do so, is immaterial. Based on Sodexo’s submittal of proposed
meal plan rates that reflected all operating expenses, FMU published the agreed prices, added
them to student bills, and told the students and their families how much it would cost to attend
for a semester. Similarly, since Sodexo agreed to include sales taxes in the meal plan price, FMU
paid the tax when it remitted the extended daily meal plan amounts on Sodexo’s invoices.

Sodexo claims it did not know it was obligated to collect sales tax until a Department of
Revenue audit and assessment in July 2012. FMU and Sodexo acknowledge continuing
discussions over the sales tax issue. The annual review of meal prices is the one and only means
for FMU to address price increase requests resulting from escalating expenses for any reason,
including tax liabilities, facing Sodexo. According to both Sodexo and FMU, though, Sodexo has

not used the Annual Plan process to ask for a price increase to cover its liability for sales taxes
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on Meal Plans. Since Sodexo has made no request, FMU has neither approved nor denied an
increase. Whether an increase is warranted for sales taxes under §3.18.14 of the RFP is not
before the CPO.

DETERMINATION

For the foregoing reasons, Sodexo’s request for damages is denied. The CPO does
implore FMU to work cooperatively with Sodexo through the Annual Plan process to address the

matter of sales taxes on Meal Plans going forward.

}/@{gl ]\l’ “LE (f ( (/

R. Voight Shealy
Chief Procurement Officer
For Supplies and Services

S /12207 ¢

Date

Columbia, S.C.
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW
Protest Appeal Notice (Revised June 2013)

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision. A decision pursuant to subsection (4) is final and
conclusive, unless fraudulent or unless a person adversely affected by the decision
requests a further administrative review by the Procurement Review Panel pursuant
to Section 11-35-4410(1) within ten days of posting of the decision in accordance
with subsection (5). The request for review must be directed to the appropriate chief
procurement officer, who shall forward the request to the panel or to the Procurement
Review Panel, and must be in writing, setting forth the reasons for disagreement with
the decision of the appropriate chief procurement officer. The person also may
request a hearing before the Procurement Review Panel. The appropriate chief
procurement officer and an affected governmental body shall have the opportunity to
participate fully in a later review or appeal, administrative or judicial.

Copies of the Panel's decisions and other additional information regarding the protest process is
available on the internet at the following web site: http://procurement.sc.gov

FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest
of Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00
PM but not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et
al., Case No. 2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM).

FILING FEE: Pursuant to Proviso 108.1 of the 2013 General Appropriations Act, “[r]equests for
administrative review before the South Carolina Procurement Review Panel shall be accompanied by
a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.
The panel is authorized to charge the party requesting an administrative review under the South
Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-
4410...Withdrawal of an appeal will result in the filing fee being forfeited to the panel. If a party
desiring to file an appeal is unable to pay the filing fee because of financial hardship, the party shall
submit a completed Request for Filing Fee Waiver form at the same time the request for review is
filed. [The Request for Filing Fee Waiver form is attached to this Decision.] If the filing fee is not
waived, the party must pay the filing fee within fifteen days of the date of receipt of the order
denying waiver of the filing fee. Requests for administrative review will not be accepted unless
accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the time of
filing.” PLEASE MAKE YOUR CHECK PAYABLE TO THE “SC PROCUREMENT REVIEW
PANEL.”

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities
organized and registered as corporations, limited liability companies, and limited partnerships must
be represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest
of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises,
LLC, Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as
an individual doing business under a trade name may proceed without counsel, if desired.
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South Carolina Procurement Review Panel
Request for Filing Fee Waiver
1105 Pendleton Street, Suite 202, Columbia, SC 29201

Name of Requestor Address

City State Zip Business Phone

1. What is your/your company’s monthly income?

2. What are your/your company’s monthly expenses?

3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:

To the best of my knowledge, the information above is true and accurate. I have made no attempt to
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting
administrative review be waived.

Sworn to before me this
day of ,20

Notary Public of South Carolina Requestor/Appellant

My Commission expires:

For official use only: Fee Waived Waiver Denied

Chairman or Vice Chairman, SC Procurement Review Panel

This day of , 20
Columbia, South Carolina

NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen
(15) days of the date of receipt of the order denying the waiver.

Decision, page 9
In the Matter of Sodexo v. Francis Marion University, Case No. 2013-140



¥*
(S e sodexo
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Law Department

Thomas R. Stanton
Attorney

November 11, 2013
Via Electronic Mail & Overnight Delivery

Mr. Voight Shealy

Materials Management Officer
1201 Main Street, Suite 600
Columbia, South Carolina 29201

Re: Francis Marion University; Dining Services Agreement; Solicitation 5400000192

Dear Mr. Shealy:

The State of South Carolina audited Sodexo and, in March 2012, informed the company
that prepared meals sold to educational institutions are subject to sales tax. Sodexo soon
thereafter engaged the administration at Francis Marion University (“FMU”) regarding the effect
of the audit on the above-referenced contract. Sodexo contends that FMU is liable under South
Carolina law in the amount of $185,945.00 pursuant to the audit. Sodexo has repeatedly
requested payment of same to no avail.

On July 10, 2013, FMU'’s tax counsel wrote to Sodexo, essentially denying FMU had any
liability, and on August 20, 2013, Sodexo’s tax counsel replied in writing. Following this
exchange, discussions continued between the parties including an October 15 meeting between
Jim Jenkins, Sodexo’s Senior Vice President, and Jay Kispert, FMU’s Vice President of Business
Affairs. Mr. Jenkins and Mr. Kispert exchanged letters following the meeting. Copies of the four
letters mentioned above are enclosed for ease of reference.

The parties have been unable to resolve this dispute for well over a year. Sodexo has no
desire to initiate litigation against FMU over this matter, and only wishes to be paid the monies
lawfully owed by FMU and to continue to provide outstanding service to the FMU community.
Nevertheless, Sodexo cannot carry FMU'’s sales tax liability on its books any longer. Accordingly,
Sodexo hereby requests that the Chief Procurement Officer expeditiously resolve this dispute.

9801 Washingtonian Boulevard, Gaithersburg, MD 20878, USA
Tel.: 301 987 4273 - Fax: 301 987 4499 ’

email:thomas.stanton@sodexo.com-Internet:www.sodexo.com



Mr. Voight Shealy *
November 11, 2013
sodexo

Page 2
QUALITY OF LIFE SERVICES

Sodexo expressly reserves all other rights and remedies available pursuant to the contract
and applicable law.

Thank you for your attention to this matter. Please do not hesitate to contact me ifyou
have any questions.

Sincerely,

A/

Thomas R. Stanton

Enclosures

cc: Jim Jenkins
Fred Formichella
Mike Nance

Jay Kispert
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Juky 10,2013

Fred Formicella

Sr, Vice President

Sodexo Camypus Services

16415 Nonhicross Drive. Sujle 3
Hawtersville, NC 28078

Re:  Sales TaxLigliliy forMeals Sold ax Parl of Bomd P
Our File No.: 12482.10)

Dear Mr. Formicelta

I am writing to you on behal of'my eliem. Fruwis Marion Univ
above reterenced monter. As you may be awure. Sodexe recenily swried adding Sodeno’s
liability for South Carolins snlcs waxes 10 she manthly invotees it subhns to Francis Marion.
These amounts have totaled upwards of S15.000 per manth Please he advised that Francis
Marieft betieves the imelusion of these aimousts on the monthly inuiees i« incunsistent wilh the
terms-of its contract and withithe requitgments of South Carol

ﬁ_._.n& dining servigesat Franeis ?_-ann {the ..n._:_a.._ Ui twis aenewed
year paripd 10 2007 Pursuint to the terms of the Conpagt. “|plavments :_E.. 1his cot
b made menthly on the basis of an invoice compuied by audtinlying tie ber ot ¢
students provitded by the University 10 the contractor imes e .r_r mal plin male,” :.e. dmly
meal plan rate is hased ..n. of the Meal Plan Priving amounis st foak e Contrmet at section
342 M er. 3 1o the O Ly § vhanges do the Roand Plan mtes must
b submitied 10 | rancls Mearici for approval oy ua.n of the Al Plan

BUSINESS » LITIGATION « N 1105
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Phone (§43) 662-90D8 « Fux (843) 64740528 « wenerpadget-com
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Mr. John M. Scott I
Tumner, Padget, Graham & Laney
319 5, Irby Street
Florence, SC 29502
Re: Sales Tax Uabi" 15 Part of Board Plan

Dear Mr. Scott:

) am wiriting In response © ! Formichella dated July 10, 2013. Referencels
made to the Francis Marion Univers ~ .. »] 1 * o Agreement, Solicitation Number 540000192,
signed by Danfel W. Covey, Procur~ ‘i 1 1 3n May 15, 2008 {the “Contract”).

The Taxes saction of the Conlrac! s lowr. ' 1 page 58, and states in pertinent part as follows:

Any tax the contractor may ! » '+ nllect or pay upon sales or delivery of the
products shall be pald bv " - 11 sums shall be due and payable to the
contractor upon accepla 1 ue solely the State’s obligation, after
payment to contractor, ' ~ility of any tax by negotiation with, or
action agalnst, the 1axir, -

The State of South Carofiny ~u + . and, In March 2012, informed the company that

prepared meals sold to educatior»
Carolina segulation 117-305.1, wl
educational Institutlon or directly *
the sales or the usa tax if tha food -

Institution and Is not an agent of 11~

1 ubject to sales tax, The audh cited South

Jales by food service companies of meals to an
a5 part of a board plan, are retall sales subject 1o
: s merely under contract with the educational
v et editution,”

Thus, per South Carolins * ) '¢ Francis Marion are retall sales subject to sales
tax. South Carolina lrrinins thi ameis Marion as the purchaser of student board
plans. It Is not Sodexo's merely as a collection agent for the state,

Sodexo Is statutorlly rcn N remit the funds directly to the state. The sales
taxes on student board plons a1  because they are not imposed on Sodexo.

Your letter sta.es that sa’ « “implicit in meal plan rates” and “are a part of
Sodexo’s operating evpenses” Wi ’ *axo's purchases, It Is true that Sodexo pays sales
tax to Its vendors on items such o ¢ e, and equipment, and such payments of sales tax
become a part of Sodexo’s operat « 1 are factored Into meal plan rates. However,
with respect to Sodexo's sales, 1i - nt ‘15 fax is imposad on prepared meals provided to
Sodexo’s customers, "ndlsnot s wonrating expenses. This tax 1s imposed directly on

Francis Marion and 15 nwed by slate of South Carolina,



MOQ@NN

Sodexo is not ) »suesting - 'pl 1 rates due to increased tax on Sodexo’s
purchases. Rather, Sc-‘exo s re- iarinn comply with South Carolina regulation
117-305.1 and the audt determ! »f South Caralina that sales tax is imposad on
Sodexo’s sales of prepored mea' 1tions.

Please let me krnwifyou r ' Eatld

e ,l.v“\,b“l\/
luoyel/Tax Counsel



Qctober 21, 2011

Mr. Jay Kispert

Vice President for Business Affzirs
Francis Marion University

P.O. Box 100547

Florence, SC 29501

Re: Agreement Concerns

Jay,

It was good to get together last Tuesday iate your me and the discussion. As you knaw we are
committed to exceptional dining exper , 8nd providing products and services that exceed your
expectations. I truly believe our Sodexo '« * * At Francis Marlon University works hard to deliver these
expectations each and everyday.

I mentioned that I would review the te ‘on and get back to you. I reviewed the timeline and
declslons, Scdexo was informed during s Lax audit conducted by the state of the tax obliabon. We
informed the University in March of 20) 2. Per {he South Carolina law, I we are an independent
contractor, we must charge tax to the client on hoard meals. If we have an agency relatlonship, we nead
to self accrue use tax on the cost of focd used on the board meals. We do not see any cther alternative,
and have been complying with sate law. [0 this ate the University has not remitted the tax to Sodexo.
We currently have a past due balance for all ces as of 10/18/2013 of $185,945.00, We have no legal
basis to dispute the tax that has been =

Frands Marlon can elect to ¢i.r2nd our .« » "0t to Agency status. Assoclated taxes on a golng forward
basls are then calculated on !o4d spen! sales, We have several agency relationships In the state
of South Carolina. Regardi i ds to make a decislon concerning this matter, Sodexo
has pald the tax on behalf of L.e Univ s carrying a concerning accounts receivable balance,
Please let me know If you nced any a¢ itance with thls matter,

We would also like to revlew the curc
caused a signlificant reduction in reve
campus. We are cufrently projecting »
these two ftems.

al o'an enroliment numbers. The reduced boarders have
eded to cover the current operating service levels on
» unit level. Sodexo Is requesting immediate action on

We are committed to success 2t From /e look forward to solving these kssues and working
towards the future!

Slncerely,

Jim Jenkins
Senlor Vice President
Sodexo Education
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PRANCIS MARION UNIVERSITY

November 1, 2013

Mr. Jim Jenkins [
Senior Vice President

Sodexo Education
11044 Research Bivd.
Suite A105

Austin, TX 78759

Jim,
Thank you for your létter of G¢ioBgr21, 2013, It was-also our pleasure to recently mect

with'the Sodexo team. We have reviewed-your request for reimbursement ol sales and use
taxes and offer the following response.

t
Francis Marion University (FMU) is not “responsible” for any sales and use tax. Ay we
have reviewed the contract and timeline, itappgars this tax has been in place since the beginning
of our contract. As 1 am sure you are ‘aware; FMU is required to contract through the state
procurement code as was done in this case. As a bidder with the stale procurement officer,
Sodéxo is required to include in its bid the recognition that the sales and use tax imposed upon
FMU atudents is timely collected and rétniitted to:the Department of Revenue.

Sodexo, as the conirect E.ois,.n.ﬁ@ﬁn&&n to include a mechanism (o coliect and remit
the sales tax froma FMU students. Sodexo, as a bidder, was required to submit a bid (o the state
ﬂaoﬁn:ﬁg 03.59\ nn::__sm the entire cast of praviding board services to FMU students. If any

1i-the Doparunent of Revenue now claims, those omissions
occurred between mon_mva and the state procurement officer.

X ¢ o FMU-1s not a tax imposed upon FMU, but rathet
a tax.that Sedexo failed to-includedn its Bid-with thestate procurement ofticer. failed to

recognize the-tax was not’included in the gontract after the bid was approved. failed to
implement:a collection and temitlif otess; and failed to actually collect and remit the tax until
such timo. 45 Sodexo was audited by the-department of revenue.

We are certainly willing to wark with the state procurément oftice and Sodexo so that the
appropriate tax may be collected and remitted in the future, However, FMU has played no mle in

the omission of collecting this (ax in the past and is not responsible for the $185,945 Sodexo has
now etroneously billed FMU.
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The amount that Sodexo has erroncously illed FMU are taxes imposed upan FMU
students, not FMU. Sodexo’s omission (o include the taxes in its bid with the slate procurement
officer. or failure to coltect and remit the taxes (o the Department of Revenue are not in any way
the responsibility of FMU.

We respeetfully disigree orned FMU in March of 2012 of a potential tax
liability, Sudexo feiled to make proper noti n under the terms of the contract 1o either FML
or the Malerials Management Office, Procurement Services Division of the State Budget and
Contro) Board which is the iszuing authority that administered the solicnation o provide Dining
servicesto FMU. By failing to properly notify FMU. Sodexo obstructed FAfL™'s contracrual
tights 16 contest the tax assessiment and waived Sodexo’s contractual rights. il any. 10 assert sich
a claim.

FMU is working with our atlomeys and with the Materia) Management Oftice 10 address
a opritractual modification that realistic ddresses the existing relationship benween the
parties and complies with the applicable lax ks,

We recognize the ft that there are i weduced number of sadents enrolled i meal plans
this semester s compared 1o recent years, Hlowever, there is ne comrsctunt obligation on the
part of FMU to guarantee o minimum numiser of boasders each semester. Conversely, it is
Sodexo's responsibility for developing and iplementing a proagtive marketing plan (o promote
the Dining Services Program to the ntversity community.

We sincerely appreciate (he hard woiking and dedicated Sodexo employees in their
service 1o FMU. The shortcemings in our contmctual relationship have ovcurred in dealing with
lerget more far-reaching issues such as the subjeet ol this letter.

Sincerely,

Tt g K

Ce; Dr. Luther F. Carler




